Jurisdiction Over Foreign States for Acts of Their Instrumentalities: A Model for Attributing Liability
Congress enacted the Foreign Sovereign Immunities Act' in an effort to set forth the "sole and exclusive standards" for foreign sovereign immunity 2 in United States courts.' The FSIA nevertheless fails to resolve the issue of when parties in United States courts may sue foreign states for the acts of nominally separate government instrumentalities.' These instrumentalities-government trading corporations, banks, and other commercial enterprises-may be judgment proof, yet they and the foreign state that owns or finances them may escape liability for commercial activity 5 that harms American parties.' This Note addresses the problems that arise when a domestic party attempts to attribute the acts of a foreign state instrumentality to the foreign state itself for the purpose of establishing the court's jurisdiction over the claim.
This attribution process challenges the judiciary to determine jurisdiction under difficult circumstances. Before deciding the jurisdictional issue, a court requires knowledge about the relations between the government and the instrumentality. Yet the court must conduct this fact-bound inquiry with due regard for the rights of foreign states. Given factual uncertainty and the need to resolve it in a way sensitive to foreign sovereigns, a court must carefully allocate the burdens of pleading and proof. It must formulate the legal tests that impose and shift those burdens to vindicate the rights of the domestic party while protecting the foreign state's rights to qualified immunity and due process of law.
A court that would exercise jurisdiction over a foreign state must also meet its institutional responsibilities to the coordinate branches. The judiciary must construe the FSIA in accordance with Congress' intent, and avoid provoking the foreign state to threaten United States foreign policy interests that the executive branch is charged with protecting.
This Note proposes a structural solution that mediates the conflict between a plaintiff's equitable claims for relief and a foreign state's right to avoid liability for activities to which it is only tenuously connected. Part I establishes that the FSIA is silent as to when a foreign state should be sued for indirect involvement in the wrongdoing of a nominally separate entity. Part II argues that the judiciary should resolve this issue. Unchecked judicial discretion, however, might damage United States foreign policy interests. Accordingly, Part III proposes legal tests of instrumentality-government relations to control the exercise of jurisdiction over the government. Part IV concludes that, even if statutory and constitutional requirements permit the action to go forward, the court should still examine whether maintaining comity among nations requires abstention from jurisdiction.
I. THE AMBIGUITY OF THE FSIA
The Foreign Sovereign Immunities Act limits the extent to which foreign public entities may invoke sovereign immunity as a defense to claims raised against them in United States courts. 7 Under the FSIA, a domestic 7. Under the FSIA, state and federal courts have concurrent jurisdiction and must apply the same rules of foreign sovereign immunity. 28 U.S.C. § § 1604-1605, 1607 (1982). The statute also provides that "[c]laims of foreign states to immunity should henceforth be decided by courts of the United States and of the States in conformity with the principles set forth in this chapter." 28 U.S.C. § 1602 (1982). In addition, foreign states may remove to federal courts any civil actions commenced against them in state courts. Id. § 1441(d).
party is generally allowed to sue foreign states for their commercial activities. The FSIA did not foreclose the possibility that foreign states could be sued for the acts of a nominally separate entity." The Supreme Court similarly has left the issue unresolved. Nor do the due process clauses of the Fifth and Fourteenth Amendments of the Constitution foreclose such suits. The fairness concerns embodied in due process analysis, however, do disclose the need for principles and procedures that prevent excessive assertions of jurisdiction.
A. The Statutory Framework
With the FSIA, Congress attempted to provide federal and state courts with a comprehensive 9 framework to resolve all issues of foreign sovereign immunity. 10 The FSIA recognizes a general rule of immunity for a foreign state acting under its own name or through an instrumentality or government-owned entity."' If it qualifies as a "foreign state," it is presumptively immune unless the plaintiff can show that immunity is unavailable because the defendant's act falls under one of the expressly recognized exceptions to foreign sovereign immunity. These subject matter exceptions cover commercial activities having a nexus to the United States, waivers of immunity, expropriation claims, and most non-commercial tort claims. 2 Under the FSIA, a plaintiff's failure to fit the action against the state into one of these subject matter exceptions to immunity is a jurisdictional defect and bars suit. 1 3 This scheme, however, has two important shortcomings.
First, the foreign state may attempt to shield itself by acting through a corporate instrumentality. States with private or mixed economies, as well as states with centralized economies,' commonly use corporations and 8. See infra note 23. 9. See supra note 3. 10. The general purposes of the FSIA are (1) to codify the restrictive principle of sovereign immunity of states; (2) to remove decisions on sovereign immunity from the executive branch and give them to the judiciary, thereby reducing the foreign policy implications of immunity determinations; (3) to provide a method of service of process for foreign state defendants; and (4) to establish a method of satisfying judgments against foreign states. HOUSE REPORT, supra note 3, at 7-8.
11. 28 U.S.C. § 1603(b) (1982) . 12. 28 U.S.C. § § 1605(a)(1), (2), (3), (5) (1982) . Congress also denied immunity for claims involving gifts and succession or immovable property situated in the United States. 28 U.S.C. § 1605(a)(4) (1982).
13. Failure to fit the foreign state into one of the subject matter exceptions to immunity defeats subject matter jurisdiction under 28 U.S.C. § 1330(a) (1982) . Since personal jurisdiction equals subject matter jurisdiction plus service of process, the failure also defeats personal jurisdiction under 28 U.S.C. § 1330(b) (1982 other legal entities to conduct a variety of trading, banking, and investing activities. 1 5 These activities can harm American parties, yet a potential plaintiff may be unable to obtain redress 1 6 or even a hearing by suing only the instrumentality. By the time the case reaches judgment, the foreign state may have dissolved the instrumentality without appointing a successor entity.' Alternatively, the instrumentality may be insolvent, or have no assets in the United States.
In these situations, the plaintiff's only source of redress is the foreign state itself. To sue the state, the plaintiff must connect the state with the damage caused by the instrumentality. Of course, a state that merely owns an independently operating entity is not liable 8 for the acts of that entity. 19 Yet it may sometimes be equitable to permit the plaintiff to sue the foreign state. The conduct of the foreign state and the pattern of foreign state-foreign entity relations may properly subject the foreign state to the jurisdiction of United States courts.
Second, the FSIA simply overlooks the case in which an American defendant, sued by a foreign instrumentality, holds a legally cognizable claim against the instrumentality's parent state for a different cause of action. The FSIA appears to allow a state to invoke sovereign immunity to avoid the suit of an American party even while its instrumentality avails itself of the court's authority against that same party.
These concerns suggest that courts should in some cases assert equitable jurisdiction over the foreign state for acts of its instrumentality. When a 15. HOUSE REPORT, supra note 3, at 15-16 (examples of agencies or instrumentalities of a foreign state include state trading corporation, mining enterprise, transport organization, central bank, and export association).
16. A primary purpose of the FSIA is to protect the rights both of foreign states and of litigants in United States courts. 28 U.S.C. § 1602 (1982) .
17. The plaintiff will be entitled to obtain redress from any successor that takes over the assets and liabilities of the state entity, if the successor has assets. The initial defendant's contacts with the United States should be attributed to its legal successor. In such instances, the inquiry into jurisdiction becomes a matter of tracing the succession of the liability from one foreign state entity to another. For example, when Indonesia liquidated PN Pertamina, its national petroleum company, it created a new corporation, Pertamina, which succeeded to all the rights, obligations, assets, and liabilities of the 18. International comity requires courts of one state to recognize the legislative, executive, or judicial acts of another nation, with due regard both for international duty and convenience and for rights of its citizens or other persons who are under the protection of its laws. See Hilton v. Guyot, 159 U.S. 113, 164, 205-06 (1895) (in action in U.S. court by foreign citizen to enforce foreign judgment against American citizen, judgment is conclusive on the merits unless some special ground such as fraud, prejudice or violation of international law is shown).
19. The government's normal non-liability results from the separate status of a government instrumentality, rather than from sovereign immunity per se. See First Nat'l City Bank v. Banco Para El Comerdio Exterior de Cuba, 103 S. Ct. at 2600 (presumption of separate status of government instrumentalities safeguards efforts of sovereign nations to structure their governmental activities in manner deemed necessary to promote economic development and efficient administration). court should do so will depend upon the specific constraints imposed by congressional intent, the decisions of the Supreme Court, and the due process clauses of the Constitution. 20 
B. Congressional Intent
The FSIA is the exclusive statute governing jurisdiction over all foreign public entities. 2 " On its face, the FSIA neither directs nor forbids a court to exercise jurisdiction on equitable grounds over indirectly involved foreign states. If the statute, by its silence, barred the equitable exercise of jurisdiction, the inquiry would be at an end. 2 2 The language of the FSIA is ambiguous, however, about the requisite connection between a foreign state and an act giving rise to subject matter jurisdiction.
Moreover, the legislative history expressly leaves open the possibility of piercing the veil between an instrumentality and its parent state. Congress did not intend the statute to affect the attribution of responsibility among entities of a foreign state, or to resolve the issue of whether the proper entity has been sued. 2 ' Congress thus chose in the FSIA to leave open the possibility of equitable suits, but left the development of the area to federal common law. 24
C. Federal Common Law and International Law
In Congress' silence, piercing the corporate veil of a foreign state is permissible under some circumstances. Bancec was the Cuban government's autonomous credit institution for foreign trade. Bancec brought suit in federal district court to collect on a letter of credit issued by an American bank. The Cuban government had previously seized and nationalized the American bank's Cuban assets. The American bank counterclaimed against Cuba, asserting a right to set off the value of its seized Cuban assets against its debt to Bancec. The bank argued that the Court should pierce the corporate veil between Bancec and the Cuban government.
The Supreme Court held that principles of equity in federal and international common law 26 would be offended if Cuba could escape liability for an act violating international law while Bancec, whose assets and liabilities were divided between the Cuban central bank and foreign trade ministry, could invoke the jurisdiction of a United States court to press its claims.1 7 The reasoning the Court employed in Bancec to justify its decision to disregard a corporate form is valid for claims in a complaint as well as a counterclaim. The Court failed, however, to delineate precisely the circumstances that would justify disregard of the normal juridical separation between an instrumentality and its parent state. 8 Like Congress, the Court has left the area open to common law development.
D. Due Process Issues
The state's defense to an assertion of jurisdiction is, in the first instance, a claim of mistaken identity. The state's advocate points to the juridical separation between the state and the instrumentality to demand that the state be insulated from suit. The Supreme Court indicated in Bancec that there is an initial presumption in favor of juridical separateness." Before this presumption is set aside, the defendant foreign state has a due process right to a showing that it has a connection to those acts of the instrumentality that established the court's subject matter jurisdiction. 30 Due process concerns of "fair play and substantial justice"" thus limit the exercise of due process requires that a court assert jurisdiction only when the defendant has sufficient contacts within the court's territorial jurisdiction. In creating the commercial activity exception to immunity in the FSIA, Congress recognized this requirement of territorial contacts. 3 Once the court has obtained subject matter jurisdiction, that authority is transformed into personal jurisdiction through service of process. 34 As long as the defendant is the "foreign state" actor that engaged in the conduct giving rise to the suit, the requirement of territorial contacts automatically takes into account the due process rights of the defendant state. 5 But where the defendant foreign state and the instrumentality appear to be juridically separate, due process involves two hurdles. The instrumentality's action must properly subject the instrumentality to the jurisdiction of the court. 6 Additional justification is needed to exercise jurisdiction over the parent state consistent with due process.
Yet the FSIA does not adequately guide courts in deciding how to safeguard the foreign state's due process rights in this situation. Due process requires that a court assert jurisdiction only when the defendant has sufficient contacts within the court's territorial jurisdiction such that notions of "fair play and substantial justice" ' 7 would not be offended. In deciding whether to subject a foreign state to suit for the acts of*its instrumentality, then, the court must turn to a relevant body of principles of fairness and justice. When the defendant is a foreign state, internationally recognized equitable principles should guide this determination. Yet the use of equity invites broad discretion.
II. RESTRAINING EQUITY
The ambiguity of the FSIA, the undeveloped nature of federal common law, and uncertainty about the application of equitable principles raise the danger that decisionmakers will invoke equity in ways difficult to predict or regularize. Erratic decisionmaking poses particular dangers in the sensitive area of foreign relations.
To avoid these dangers, either a political or a judicial solution is conceivable." The political branches could determine in each case whether the formally separate parent government may be sued for the acts of its instrumentality. The benefits of executive or legislative determination, however, are either illusory or attainable through a judicial approach that draws on the institutional strengths of courts.
A. Political Branch Determination
Deferring in this area to the executive branch has a superficial appeal. The President, or the State Department acting as the President's delegate, is arguably in the best position both to judge the consequences for the United States' foreign relations of a decision to pierce a foreign state's corporate veil, and to minimize the adverse consequences of such a decision. But placing in the executive branch the determination of any issue affecting a foreign state's amenability to suit contradicts the clear intent of Congress. In the FSIA, Congress unequivocally indicated its preference for allowing the judiciary to decide all questions of jurisdiction. 89 Congress believed that the difficulties of determining immunity within a political context outweighed any conceivable advantage in flexibility or bar-37. 326 U.S. 310, 320 (1945). 38. Ultimately, of course, the issue of whether due process has been denied in a particular proceeding is a constitutional issue for the courts to resolve. Within the constitutionally permissible bounds of jurisdiction, however, the political branches conceivably could make or substantially direct the individual decisions.
39. 28 U.S.C. § 1602 (1982); HOUSE REPORT, supra note 3, at 14 (central premise of bill is that decisions on claims by foreign states to immunity are best made by judiciary on basis of statutory scheme that incorporates standards recognized under international law).
gaining power that executive determination of immunity issues would secure. 40 Ironically, by denying to the executive branch any authority to decide sovereign immunity, Congress may have enlarged the President's foreign policy freedom. 41 By placing decisionmaking authority in a branch of government over which the Executive has no direct control, Congress freed the Executive from responsibility for determining questions of immunity, and for any adverse reaction to the courts' decisions. 4 2 Foreign states therefore cannot press the Executive for a dispositive determination of immunity, nor lay blame for an adverse decision with the Executive. The Executive accordingly has more freedom to pursue foreign policy objectives. 4 Moreover, a judicial approach may preserve the advantages of resting the primary determination of immunity with the Executive. The court may invite the United States government to submit amicus briefs that provide information not otherwise available to the court, yet essential for determining whether to recognize sovereign immunity. Early involvement of the Executive in the suit as amicus will also enable it to plan policy to minimize any adverse consequences of a court decision against the foreign state. 44 40. In determining immunity, the State Department was in the awkward position of trying to apply a legal standard to litigation already before the courts. It also lacked the procedural machinery to take evidence, hear witnesses, or allow appeals. HOUSE REPORT, supra note 3, at 8.
41. The State Department can authoritatively inform a foreign state seeking to avoid liability for acts of one of its instrumentalities that it can expect no aid as a matter of right from the political branches. Cf. 42. This argument presupposes that foreign governments understand and make allowances for the doctrine of separation of powers. Such an assumption is not unique to this context. In making treaties with the President, for example, foreign governments must take into account the fact that the President's action is subject to the advice and consent of the Senate. U.S. CONsT Another political solution, legislation requiring courts to set aside corporate separateness in certain categories of cases, seems attractive because it offers uniformity and efficient disposition. But it prevents courts from tailoring their responses to unanticipated situations. In addition, fixed rules themselves will not eliminate, and may exacerbate, the difficulty of determining whether they are applicable in a given instance. Of course, once precedent and experience with the types of difficulties likely to arise have accumulated, Congress would be in a better position to codify judicially developed rules. Premature codification, however, would run counter to the FSIA's broad mandate of discretion to the courts. 4 5
B. The Judicial Approach
Vesting the authority to decide whether to pierce the veil between a foreign state and its instrumentality in the judiciary is consistent with the FSIA's requirement that courts determine all issues of foreign sovereign immunity. Moreover, the courts offer a particular institutional competence well-suited to this type of decision, which demands factual investigation, equitable judgment, and strict attention to the due process rights of the potential foreign state defendant. Courts, then, rather than the political branches, should make these equitable decisions.
The two existing relevant bodies of law, however, are inadequate to guide courts in deciding jurisdiction over foreign states for acts of their instrumentalities. 46 First, the law of jurisdiction over foreign corporations for acts of their subsidiaries is designed for purely domestic circumstances, and overlooks the potential foreign policy harm of piercing a veil created by a foreign sovereign. Domestic law permits veil-piercing in situations likely to offend foreign states. 47 Second, the existing substantive law of ment's advice on the foreign relations impact of a default judgment, retained its jurisdiction over the dispute. The court later dismissed the bondholders' claims, ruling that the FSIA does not apply to transactions that took place before the statute was enacted. N.Y. Rather than attempting to apply the existing domestic law of piercing the corporate veil to assert jurisdiction, the judiciary should develop a body of federal common law 49 that draws on the institutional strengths of courts: their ability to address factual uncertainty by allocating burdens of pleading and proof, and their ability to reach reasoned decisions 50 based on principles that the international community of states recognizes."' This Note proposes an exclusive set of circumstances that would trigger veil-piercing to reach a foreign state not directly involved in the acts in , ruling that a foreign corporation is doing business in New York when its New York representative provides services sufficiently important to the foreign corporation that, if it did not have a representative, the corporation's own officials would undertake to perform similar services. If applied to a foreign state, this test would subject the state to equitable jurisdiction whenever a factually as well as nominally distinct entity (not necessarily an instrumentality) engaged in investment or sales activity that the foreign state could do if it had chosen to enter New York on its own. Such assertions of jurisdiction would display no respect for foreign sovereigns, and might result either in retaliation or in a cessation of all activity that conceivably substitutes for the foreign state's own commercial activities in the U.S. forum. 49. See supra note 24. 50. Reasoned written decisions rendered by a court provide notice to guide future conduct, preserve a record for appeal, and heighten the sense that principles rather than realpolitik have operated. Even the abstention inquiry in Part IV, infra, is based on principles of judicial self-restraint rather than mere susceptibility to political pressures.
51. Because international law is relevant to the federal court's equitable decision to take jurisdiction, the court must find and apply international principles. Just as a court must resolve any constitutional issues necessary to reach its decision, Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803), a court must interpret international legal questions that arise in its deliberations. International law is part of the law of the United States, which courts must ascertain and administer whenever questions of right depending upon it are duly presented for their determination. See The Paquete Habana, 175 U.S. 677, 700 (1900) (applying international legal rule that coast fishing vessels peaceably engaged are exempt from capture as prize of war).
question. If the plaintiff fails to plead and to support 2 one or more of these circumstances, his claims against the foreign state should be dismissed for lack of subject matter jurisdiction, on motion of the state 53 or sua sponte. 54 By imposing a high initial burden on the plaintiff to overcome a presumption of juridical separation, this proposal recognizes the deference normally due to a foreign state. 5 5 Moreover, in determining when a plaintiff has overcome the presumption, this proposal relies on the principles of international law. By turning to international law, courts will follow the intent of Congress. 6 They will also draw on ideas of fundamental fairness that bind all sovereign states. 57 52. Before ruling on a motion to dismiss, the court may grant limited discovery. The granting of discovery orders, however, must be tempered by an awareness of their potential to damage friendly relations between states and of special governmental privileges for state secrets. See 8 C. WRIGHT Mass. 1979 ) (by initiating suit through corporation under its control, Ghana waived any governmental privilege and must decide whether secrecy of materials ordered to be produced is worth dismissal of suit).
For the same reasons of comity, FED. R. Ci. P. 37(b)(2) sanctions should be used extremely sparingly and only after the foreign state has had adequate opportunity to come forward with evidence on its own or otherwise to demonstrate good faith. See In Re Oil Spill by The Amoco Cadiz, 93 F.R.D. 840, 843 (N.D. Ill. 1982) (refusing to impose sanctions on France for failure to comply with discovery orders where non-compliance was neither willful nor in bad faith but required by French non-disclosure statute). The Restatement draft would limit sanctions to "cases of deliberate concealment or removal of information" or of failure to "make a good faith effort to secure permission from the foreign authorities to make the information available." RESTATEmENT 1148 (1982) ; HOUSE REPORT, supra note 3, at 7-9. Therefore, any determination of equitable jurisdiction, which is also an interpretation of the FSIA, must accord with international principles.
57. International law accepts that piercing the corporate veil in appropriate circumstances is con-Should the plaintiff substantiate allegations of indirect wrongdoing by the foreign state, the burden then shifts to the foreign state." 8 The state would have to demonstrate why the court should respect juridical separation by declining jurisdiction.
Before discussing the circumstances that should shift the burden of proof to the foreign state, two procedural postures need to be distinguished. In the first, a private entity as plaintiff seeks to pierce the veil and recover from the state because the foreign instrumentality, the primary defendant, lacks assets in the United States or has dissolved. In the second, a private entity as defendant moves that the court require the foreign state as plaintiff to answer a counterclaim for the acts of its instrumentality.
A decision in the first posture to equate the two entities will impose a greater burden on a foreign entity to appear and defend, and is more likely to offend the foreign state. In the counterclaim posture, in contrast, , Belgium sought to sue Spain for alleged injuries that Belgian nationals, as shareholders of a Canadian corporation, had suffered. The issue was whether the injury of the Canadian corporation could be attributed to the Belgian shareholders in order to confer standing on Belgium. The International Court of Justice found that Belgium lacked standing, but its discussion of whether the court could pierce the veil posed by the corporation's Canadian incorporation revealed that international law admits equitable piercing of the corporate veil. The Court observed that the distinction between the company and the shareholders was derived from municipal law, and that international law refers to "rules generally accepted by municipal legal systems which recognize the limited company whose capital is represented by shares." Id. at 37. On the international plane, the Court concluded, "municipal law indicates that the veil is lifted.. to prevent the misuse of the privileges of legal personality, as in certain cases of fraud or malfeasance, to protect third persons such as a creditor or purchaser, or to prevent the evasion of legal requirements or of obligations." Id. at 39. . In light of the FSIA's ambiguity, courts could reasonably require the plaintiff to make out an initial case for jurisdiction over the foreign state, then require the state to come forward with its affirmative claim of immunity by virtue of its factual as well as juridical separation from the sued instrumentality. The state's failure to present a satisfactory claim would help the court to determine that it may take jurisdiction. the foreign entity has availed itself of the judicial process of the United States. 59 By entering court, this foreign entity is on notice that it may have to answer a counterclaim on behalf of a related entity. Attributing the acts of one entity to the other in this counterclaim situation is therefore less subject to due process objections, and will require a lesser factual showing than is required to initiate a claim against a defendant foreign state. 60
A. "Alter Ego" and "Shell"
Two alleged characteristics of a corporate instrumentality, "alter ego" and "shell," if supported by the record, should enable the plaintiff to obtain jurisdiction in either a claim or counterclaim situation."' In the alter ego cage, the instrumentality against which the plaintiff has a direct claim was never really separate from the foreign state. The foreign state treated the assets of the corporation as its own and added or withdrew capital from the instrumentality at will. 62 The two entities did not maintain separate records or formalities. A plaintiff could not tell with which entity he was negotiating, or could justifiably have believed he was negotiating with the foreign state. In this circumstance, asserting jurisdiction over the foreign state would not invade its due process rights. The foreign state, acting through its instrumentality, has engaged in commercial activity touching the United States. 64 The involvement of the foreign state in the act giving rise to subject matter jurisdiction is clear. Because the state and the instrumentality were factually indistinguishable from each other for the activities on which the plaintiff's claim is founded, the act of the instrumentality is in effect the act of the state.
In the shell situation, the state and the state-owned instrumentality operated independently in appearance, but the instrumentality was so seriously undercapitalized that it could not meet reasonably expected obligations. Full capitalization is the prerequisite of limited liability. 65 Therefore, the owner of a mere shell should not be able to rely on its juridical separateness. 6 The undercapitalization of the subsidiary furnishes the requisite nexus between the foreign state and the instrumentality's wrongdoing. In effect, the acts of an undercapitalized instrumentality represent the foreign state's own commercial activity outside of the United States with effects within the United States.
B. Agency for the Specific Transaction
The foreign state and the instrumentality may be juridically separate, factually distinct, and adequately capitalized, yet in a particular transacAuto Co. V. Fyffe, 124 Ind. App. 222, 116 N.E.2d 532 (1954) (finding two corporations merged for purpose of suit because innocent third parties had no way of knowing with which corporation they were dealing).
64. Under this analysis, the plaintiff in Gibbons v. Republic of Ireland, 532 F. Supp. 668 (D.D.C. 1982) would be unsuccessful in making the required threshold showing of alter ego or shell. The plaintiff attempted to sue Ireland as principal for false representations and tortious interference with contractual relations committed by the country's alleged agents, two instrumentalities of the government. The plaintiff only alleged that the government's ministries had the authority to control certain of the instrumentalities' operations and that the instrumentalities pursued the economic development policy of the Republic. The plaintiff did not support an allegation that Ireland was an alter ego of the instrumentalities, or used them as shells. Ireland's motion to dismiss a suit based on an alter ego or shell theory would therefore be granted at an early stage. Because plaintiff did not allege that Ireland specifically authorized the instrumentality to commit the alleged torts, a motion to dismiss based on an agency theory, see infra p. 409, would also be granted. incurs debt when reasonable grounds exist to expect it will not be able to meet all its debts and company later fails).
tion the instrumentality may act as the state's agent. The instrumentality's amenability to United States subject matter jurisdiction then suffices to subject the state as principal to jurisdiction for claims founded on that particular exercise of agency authority. 7 A plaintiff who alleges that the instrumentality acted in a particular transaction as the state's agent should therefore be allowed to reach the foreign state for claims founded on that transaction. This limitation to the particular scope of the principal-agent relationship makes more stringent the domestic law standard of agency relationship or control required to subject a foreign corporation to suit. 6 8
C. Joint Adventurers
A third set of facts should enable a counterclaiming defendant in United States court, but not a plaintiff, to equate the identities of the two joint adventurers when only one of them has brought suit. Assume the instrumentality was neither an alter ego, a shell, nor a designated agent. The state's and the instrumentality's sequences of moves into court and activities outside of court may still have the effect of enabling one party to escape the jurisdiction of a United States court while the other reaps the benefit of access to court on a distinct cause of action. Three patterns are distinguishable.
In the first, the entity breaches a commercial contract or commits a tort in the United States and the state either orders the entity to cease business in the United States or dissolves it. If the state does not take further steps in this country, the cause of action will not be within the effective jurisdiction of United States courts. Dissolution of an entity ends its legal existence. But a different situation arises if the state then sues on another cause of action. 9 By acting in this manner, the state may sometimes equitably identify itself with the instrumentality that had the requisite contacts for United States jurisdiction over the original contract or tort dispute. The state creates an inference that it abused corporate formalities. The , in which the parent government did prevent the instrumentality from continuing its business but did not seek access to the British courts. The House of Lords affirmed a decision that Rolimpex, a Polish state trading enterprise, could successfully assert a defense of force majeure in an action for breach of contract to sell sugar overseas. Lord Wilberforce allowed Rolimpex's defense that the Polish government had instituted a ban on the foreign sale of sugar. The enterprise could not be regarded as an organ of the state absent clear evidence and definite findings that the foreign government took the action "purely in order to extricate a state enterprise from contractual liability." Id. at 364. state may rebut the inference by showing that the dissolution was in the normal course of business and not designed to thwart creditors. 70 Shifting the burden is appropriate because the state, not the plaintiff, has the information necessary to establish the bona fide reasons for the instrumentality's dissolution.
1
In the second pattern, the state wrongfully harms a domestic plaintiff, and the state's instrumentality sues in United States court for an unrelated cause of action. If the facts of this unrelated cause of action suggest that the foreign state is the real party in interest, subjecting the instrumentality to a counterclaim based on the state's harm to the plaintiff may be equitable." 2 Once again, the burden of rebuttal shifts to the instrumentality to demonstrate that the instrumentality's assets did not pass to the state, thereby rendering the state the real party in interest. Like the first pattern, the second describes the inequity of a foreign state's avoiding a counterclaim by using corporate forms.
The third pattern presents an even stronger equitable case for a counterclaim against the instrumentality. A foreign state wrongfully harms a domestic party, then creates an instrumentality whose operations are made possible by that wrong. The instrumentality then sues the domestic party in the United States on a cause of action arising out of those operations. 73 Allowing a counterclaim against the instrumentality is necessary in order to deny to the instrumentality the double benefit of immunity for the wrong of its joint adventurer, the foreign state, and of enforcement in 71. The issue raised is a factual one. The facts are most likely to be easily accessible to the foreign state; indeed, because of foreign secrecy laws, they may be unavailable to the plaintiff through discovery. See Kane, supra note 4, at 420-21 (placing burden of rebuttal on party best able to provide necessary information is proven guide for allocation and is sanctioned by Congress).
72. The foreign state has become the real party in interest because the instrumentality, before bringing suit, transferred its claim to the foreign state as part of a non-fraudulent transaction. The majority opinion accepted the view that Cuba became the real party in interest in First Nat'l City Bank v. Banco Para El Comercio Exterior de Cuba, 103 S. Ct. 2591 (1983) . The record, however, did not clearly establish whether the government of Cuba had received the defunct instrumentality's assets and liabilities. Id. at 2604-05 (Stevens, J., concurring in part and dissenting in part). Becoming the real party in interest is distinguishable from a fraudulent transfer, infra note 76, which renders the foreign state itself a wrongdoer rather than merely subjecting the state to counterclaims for some prior wrongdoing. Cir. 1984) , in which Ethiopia expropriated a spicesugar plant, which became a state instrumentality. The new instrumentality then sued in United States court to collect on invoices for sugar already shipped before the expropriation. See also infra note 74 (similar facts).
See
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Foreign Instrumentalities United States court of the instrumentality's claim to proceeds deriving from the same wrongdoing."'
D. "Same Asset" Pattern
If a domestic plaintiff's allegations fall within the "same asset" pattern, the court should not take jurisdiction over the foreign entity. In this pattern, the entity wrongs the plaintiff, then passes specific property related to that legal wrong to a foreign state in a bona fide transaction. Not seeking access to court, the foreign state is tied to the instrumentality's wrongdoing only by possession of property that arose out of the transaction on which the claim against the entity is based. 5 The domestic plaintiff should not be allowed to compel an appearance by the foreign state, unless the instrumentality's conveyance of the property to the foreign state was fraudulent. 8 Absent fraud, an exercise of jurisdiction over the foreign state would display no regard for legal separation of entities and might provoke retaliation by foreign courts. No causal nexus exists between the foreign state's coming into possession of assets after the instrumentality used or obtained them in injuring the plaintiff, and the act of the instrumentality. To accept this rationale for disregarding the normal separation of the state from 74 . If, on the other hand, the foreign entity has not availed itself of U.S. judicial process, it cannot be made to answer as defendant for a nationalization committed by the state. In Alberti v. Empresa Nicaraguense de la Came, 705 F.2d 250, 254 (7th Cir. 1983 ), the government of Nicaragua nationalized plaintiff's corporation. Plaintiff then accepted delivery of food from ENCAR, an agent operating the expropriated company, without paying, and sought a declaratory judgment that it could offset the value of its expropriated holdings against the value of the food purchased. The court dismissed the suit, holding that the Republic of China rationale, 348 U.S. 356 (1955), for allowing a counterclaim based on the expropriation did not come into play unless and until ENCAR sued on the debt.
75. This situation is distinct from the one described in 28 U.S.C. § 1605(a)(3) (1982), which denies immunity to a foreign state when rights in property taken in violation of international law are at issue and that property, or any property exchanged for such property, is present in the United States under specific circumstances.
76. The state would not be insulated from suit if it fraudulently accepted property of the instrumentality in order either to shelter the instrumentality from suit or, in the extreme case, to bring the instrumentality into insolvency.
This situation presents a stronger equitable case for suing the foreign state than does the situation described supra p. 410. There the foreign state is the real party in interest, so that a counterclaim against it is appropriate. Here the foreign state is not merely the beneficiary of the instrumentality; it has aided and abetted the instrumentality in its escape from judgment. Therefore the creditor of the instrumentality should be able to sue the state to reach the property that the instrumentality, in attempting to avoid liability, fraudulently conveyed.
State debtor-creditor law provides a domestic analogy. New York's fraudulent conveyance statute, for example, declares fraudulent every conveyance made by (1) a person who is rendered insolvent if the conveyance is made without a fair consideration; (2) a person engaging in a business for which the property remaining in his hands after the conveyance is an unreasonably small capital; or (3) a person who intends to incur debts beyond his ability to pay as they mature. its instrumentality would taint the state with the wrongdoing of the instrumentality after the fact and without any independent wrongdoing on the part of the state. 7 IV.
PRUDENCE AND ABSTENTION
The above analysis will enable courts to identify the minimum showings by a plaintiff that will support jurisdiction over a foreign state for indirect involvement in the acts of its instrumentality. Courts, however, may also choose as a matter of prudence to abstain from asserting jurisdiction in order to protect comity." 8 The doctrine of judicial abstention vis-avis foreign states 79 should inform the decision to assert or decline jurisdiction over a foreign state that has unfairly taken advantage of corporate forms.
80
The abstention inquiry, which employs a jurisdictional rule of reason," weighs the perceived need for the court to assert jurisdiction 2 against the benefits of declining jurisdiction." 3 If the plaintiff has succeeded in establishing a factual basis for jurisdiction, the need to exercise jurisdiction will normally exist. 84 But the abstention calculus also focuses on any harmful effects that an assertion of jurisdiction might trigger and that abstention would avoid. For example, the potential for conflict with another state and the unavailability of a remedy even if judgment is rendered against the foreign state would both suggest abstention. 5 In this inquiry, the role of the executive branch as a source of information may be vital. 8 An gree of conflict with foreign law or policy; (2) nationality of the parties; (3) availability of a remedy abroad and pendency of litigation there; (4) existence of intent to harm or affect American commerce and its foreseeability; (5) whether relief would require a party to perform an act that is illegal in either country or to meet conflicting obligations in the two countries; (6) whether an order for relief would be acceptable in this country if a foreign state made the order under similar circumstances; In some circumstances, however, the need for U.S. jurisdiction may be less compelling because a treaty between the U.S. and the involved foreign state disposes of the issue. The availability of suit abroad may also diminish the necessity for a U.S. court to examine conduct of a foreign state. Under forum non conveniens analysis, the availability of suit abroad is a necessary but not suffcient condition for dismissal. See Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 506-07 (1947) . In deciding whether the availability of an alternative forum eliminates the need for it to exercise jurisdiction, the U.S. court evaluates the plaintiff's private interests, the relative inconvenience to the parties of the two fora, and the potential forum's interest in hearing the case. (a) (1982) ). The legislative history of this provision states that it is "intended neither to prevent nor to encourage additional judicial recognition of the special international characteristics of transactions." If a court determines that it has subject matter jurisdiction, the provision would not affect the court's ability to employ notions of comity as it did in Tinberlane or otherwise to take account of the international character of the transaction. H.R. REP. No. 686, 97th Cong., 2d Sess. 13, reprinted in 1982 U.S. CODE CONG. & AD. NEWS 2487, 2498.
86. The executive branch may provide information to the court, but its position on immunity would not be dispositive. See supra notes 41 & 44. The executive branch's limited role is consistent with the expectations of the State Department that the FSIA would depoliticize the area of sovereign amicus brief by the United States, particularly if the foreign state made no appearance, would inform the court of particular foreign sensitivities, relevant principles in the foreign state's own legal system, and the availability of funds from which a judgment could be collected.
CONCLUSION
The courts should follow a two-step inquiry in determining jurisdiction over a foreign state that has attempted to distance itself from its responsibility for the injurious acts of one of its instrumentalities. First, courts should identify the allocation of burdens of pleading and proof between the party seeking relief and the foreign state. This procedure determines whether taking jurisdiction over the foreign state would serve fundamental fairness. The proposed analysis also enables courts to work within the framework imposed by Congress to bring uniformity to the threshold determination of whether jurisdiction is permissible. The due process clause limits how far courts may reach, ensuring a generalized respect for foreign sovereigns and specifying whether plaintiffs may summon a foreign state into court when suing the nominally separate entity is inconvenient or impossible.
Second, even if the facts allow jurisdiction because the instrumentality was an alter ego, shell, agent, or joint adventurer of the foreign state, courts should ensure that an assertion of jurisdiction is both necessary and potentially beneficial. In this way, the judiciary can strive to maintain the delicate balance between equilibrium in the conduct of foreign relations and relief for private plaintiffs that Congress attempted to strike in the FSIA.
-Ronald D. Lee immunity, placing responsibility for questions of immunity in the courts. The limited weight attached to positions taken by the U.S. government also reciprocates the approach of foreign states, which almost universally pass upon questions of sovereign immunity as a matter of law in the courts and not as a matter of foreign policy in the political branches. 1976 Hearings, supra note 41, at 31 (statement of Bruno Ristau).
